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% An app,lcauoin under Aricle 102(2)(a)(|x)
_ of . the Consutuugn\ of ths Peophas
Republic of Bangladesn. §
LApd-
In i"}e mater of:
I
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t( Pehtlonefr

k_..
Governmem éf Bangladesh and others
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Mr. A, M. Amsjﬁ Mddin with--
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&} i . For the petitioner.

l Ms. Salma Ra!hrnan, AAG
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the impugned Memo No. Ka.Oz-8/Pa. Re 2/1"0 Dhara/2014-15 !15 daled
3.2015 (x naxure-Ajissued undar !h° s:g,.ature of respondant No.3

undsr Section 128 of the incame Jax Ordz arce 1984~|ri rEapecr uf

4
R Y

Assessment Year 2011 2012 pursuant to Me no No‘\Local and F’:s'\.fénue.

tler No 179/Dal No.-2/Ni: Kénﬁashunhé/Prothom Parbo
2013-2094/05 dated 22.10.2013 issued by tha Ir* spmr"-:ni_ No8, should.not
it {
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Short tacts, releveni for disnosal of iha Ruie, arg'that; the peimunes bcmg a

: ; s i
- . I
arivale iimilad Coppany znd engaged in {he businass of priimacsulicals,
. y .
WP pla, $P50 CODRES Uit diend 103 T TS |
L

cd calling upon tha responde!;\ s tu show catse as: 1o why




vﬁu.,

returned or refunded within a periéd of 03(three) years, the same should
" have been trealed as taxable income ftl)l'Vlhe"as‘.rt_:'fessm-e-n';:;;ar 2011-2012, -
~-— &nd, on th;; account, the revenue surre'réc_r- a iéés of- Tk. 139?’501'
Pursuant p_’such notice, the petjl!__ipher,‘yide _i'l.s letter dated ‘24.62.@1 5,
~-50ught  an ad;o_g[gr;:ment. and, thereafter,. vide anoth'e-? letter “dated
~- ~37.03.2015, sought’thé' copy of the said audil report as referred to in the
5 _impougned notice. However,-it is stated that, the pe!itioner- did not gei'any‘

s-tue rasponse. Being aggrle\;ed by such’ acnons of the respondentS“the

e s Ol

Satilioner f‘-ﬂo\;{igf this Court and obtained g\e aforesaid Rule. At the time of
izguance of the Rule. ihis Court, vide order dated 26.05.2015; stayed
_operaiion of ihe impugnﬁd notice dated  08:03:2015 (Anngxure-A) for 2

oefiod of 3 (three) months, which was subsequently extended time 1o time.

The Rule is opposed by the concerned Commissioner of Taxes by frlmg an

- affidevit-in-oppoaition.

v A, Amin Uddin, learned aéu_oqate appearing for the petjiionéf.

v submits that, it is evidefit-from recorf:l'_ that the concerned |h5p'ecii?f§"

£ Addmcnpl Coriinissioner of Taxes acted purponediy under Section 120 0(

the said Ordlnagfe belng mstructedid:rectedlrequesled by the concerned

Local Off:ce of the CAG Therefore accordmg to him since the power

vesied on t“\e said tax officer under: Secuon 120 of the said Ordinance has
> s 7 ‘ not been exemsed independently, rather it was exermsed being motivated

wfi =R

or directed through an instruction from Ihe‘lo_c.al office of the CAG, entire””
exercise bf jurisdiction was without lawfui authority and of no'legal: eifect.

Mr. Arnln Uddln further submits ‘that, since !he meri{ and dement oi' a Gk
—_— 2 3 G

. e

pamcular asse%sment order can on[y be determm@d by the h;ghnr income - {.

e L L -]
2, ;s tax offsrsals fauJ\cr under Section 121A or '%ortaon 1?0 nf lhp q"nd Ordlndn(‘e t
o bl "

/f "Wl N 5151 of 2015 Fdfinent dated 10.03.2016) ok



: and such examination has to be done wﬂhaut bemg lrt';!ructed or dlrected
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by any other authority an the merit of the case, Ihe mpugned proceedmgs

under Section 120 should be declared to be mthout lawful aulhorily i

lnmsmuch 88" that the aa!d procdedings’ hava been- lnmafed ,on ine basls of
some a[legatlons raised by the !ocal office of the CAG as regards the mem
of some allowances ai na expenses whlch have been ailowed and

determined by ths concerned DCT a as an assessmg officer. Bn ment of that

: 7
azrtieular case. This being so, -—ccordmg fo him; since’ the Iocal offce of lhe

dzsz &J["EW'::O'U zutborrly of th ..\,emed tax uth‘oraly-as

g. rgs.merit of somc issues in the aseessment order Lhe same is mﬂfn’ut

M SRS
1“"‘ ‘O’al office oF :'15 CAG on me r;t of 2 case canrot 5 and in

s

flaw, the same nemg contrary o fhe prows:ong of Sechon 120
~ e T "*-——._ - e ,
and 1214 of ihe said Orqmmm Efed sl : ~
e : = : : £

N e

Ms. Salmz Rahman, learnéd Agsistant Aﬂdme‘y"Généf’al; appearing for the

—_>

m'awfulfauthorrfy and any proceed'ngs mtiated on the basis of si.lch' o

depariment, on the other hand, submits that sngce the Iocal office of the - V

-
CAG oe}formed its’ conshtuhonal function as mandated under Arlicls 128 ol

the Constutuhon as weil as the reievant prowsnons of law under Sectron 163 ) ‘

of lhe said Ordmance no |l!egahty has bean’ commmad enher on the pariof .

b

the !ocal gff're of the UAG or on the part of the concerned Inspectlng'

/Jddmonai Tax_Commlssmner. This being so, “the’ rewséd-assessment order

to be made pursuant to the said notice 2 being an appealable ordar, thts wrlt-

petmon is not maintainable,

.

it appears that the issuaes involved in this cééé has already been ‘seﬂléd'by- .

this Cou* 'n various decisions on cne aspect in tha any aufhorny veoted

WL, N SEST o 2005 Chudgiment ddnfedd iu,ru.:n!gg
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with sp@clﬂ: power ta cxarcm@ partlculer dlacrenon undsr ma statuts cannat
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aci ina mannar d!ctated by other au'honty in thls regard earlser reponed

amﬁ uﬁr@rggu sr-:m d@rlglgn of ﬁwla s Court (@ae aeklndmr apinﬁlﬂl Mlila L.t@!.

- Ya. Cammlmionar, Customs Exclse and’ VAT and othem 63 DLR-ZTZ <

and unreporied decisions in Mombay Swaats Company Ltd sl Nationai
( Board of Revenue in Wm Petition No. 9441 of 2007, the decisions in Otabl

imited vs. NBR in- Wni Petition -No. 71,5] of 2014) haue axtanslvelry

.

'~e>fam§n§£ﬁ~ the refevani Drov:smns of .the. Constlluuon nameiy Artlcle 128 {

a— e

and x‘m. concemcd provrsson namely ‘the Comptroller and Audllor P

Generals Aadlt:onal Funcllon Act 19?4» as: well as the scope of exerclsa of

pcwe? by fhe audit tor gef‘era! 's ofﬁca under,the\ sald prowsaons Not only

Count also examtned lha exie'ﬁ of dlscrelion that

Moer under 1ne statute witen ‘héﬁ officer1s. ‘JﬁSlE[ﬁ

“Ji-';'",-s'a'-;ign o gxercise such pﬁWQf Therefore, o0 me asp@gt ey

R

wihginer z siziutory funclionary vpswd with 'Jart. ular discretion to exarclss” f

hae been decided: by this' Gourt in that sisch’ afiser may ba- compellaﬁ m \?

exercize. such discretiers but ca_nnot— be compelled to aexercise such'

discretién in @ particular manner,or in an?-paﬁicular@ay. Exactly this has :

been happened in the said reported cases as well as m“fhe mstant case. ) i

e

The reasonsjor,our such conclusion are as foIIOws .

[

{a )Th° impugned: notice dated 08 03. 2015 qtans with atreferﬁhce.of —

a letier dated 22. 10 2013 s |ssueci by the Iocal of" co of CAG)

(b) impugned notice categorically states that the notice Fias besn

- _issued because of such report of the: CAG"as fegards some. (..

T e ‘
—r

W.P. Mo, 5151 0 201§ (Judgmeat cated 10.03.2016) ° ' ' —
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specific objection on certain issues which.have been allowed or

disellowed by the concerned DCT in the assessment order;

s 2 i : &
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{c) Since the auditors have expressed their opinion o exercise

ﬂig'craliqq' under Section 120 of the said _OP’dinanca- i'n"a'par‘ticUiar-

Additional Tax Commissioner was exéréising sich power incthat

WaY: . # ok
7

Therefore from every angle of this mpugned notlce |t appear° that ths

concanad hspcc ing f\ddmonqi Tax CnmmissaonLn fat‘t d1d not exerclsa

Hi2 power in 2 manngfas he {hough‘ fxt Rather, he exermsed the same in a:
= : /_""'- -
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of t QLAG maught f:t Therafore, fror that pdlni
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i 8x8 ,f cise of power: Cannot stand ln m@ ays of Iaw
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Another aspect, whi_ch;h:;s been decided by this Bench in & recent case

(see Wﬂﬁ'?@ﬂliiaéﬁo.}ﬂm of 2014), ie iﬁ'at;_u.-'heiher‘}he CAG: or the loeal”

’of‘ﬁce‘ of the~CAG can go inio the 'mé'rii.of‘ subjective opiniofn '-of"lhe

assassmg officer wifh regard to some pamcutaf issues befora him. Thia

Court, in that case, has categorically held t‘aa! sincs the Legrslature has

empowered some oﬁlrers of : he tax deparlment namely the Cornmassnoner

i e e P Hhrmiriia
el ey
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: of Tax, inspecnng Joint Commqsswner of Tax or Inspécting Adcl{ttonai Tax

Commissioner, either under Section 124A or. under Secilon 120 nf ihe said

‘Ordinance, to check lhe error, lrreguianises-or anomalies in the orders.

_pas‘sed by the concerned DCT basad on his subjeciwe conck 45)3 with

e

respaci 162 sllowing or d:sallowmg sorne claims of the concerned 255685608,

WA N, $151 002048 5 (Judgment dnted 10.03.20106)
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dﬂc:sm ot fne DCT.

Thou{j’h it is the poWér'of the CAG or local office of the CAG to audit onl:l‘hé,
files in-the tax: depar’(menl in order o clieck the r°'"!=.inlslr°?'unds of public™

aunds in view of ‘Clause (g) of sub- sectlpn' (3 of Secubn ‘183 of the said

Ordinance and r=><l:>r=*ss 1!5 oplrhcm in thenr reports to be submittes before-'

158 Dresident'for 1evmg down the samg before the Parhameni m wew Df e

brows:oﬁs uhder: Ar“rcle 128 of the GOHS'I(U!EQ

B aranr i i o ey R SRR e

.c}gck ihe. merit.or dement OT_S'ubjectwe-

A }"' r2g -d tc ai!owmg or dtsgllo\mng a pamcula"'clm,

N

,assessee. i “tne -auditor”is ahowed 19 do so, Lhe enhre pt_.l/pos

SRS
.

:Fromurau g pyovzalonyunder Sechon 120 andl'or Qe...non 12113\._

Ram Ormn;nc@ will be frustra.r-fd/Nol on|y iha& whan a ﬁgmculzr [DD na§

#;-e:.—..:-:—-"rm"" ,.\_\

; cen aﬁangned by the Parhameni to” some paﬂleular deslgnaleu oﬂicers'

through an’ enacimen{ “aueh 1obs cannm b@ uenormea by -‘gmsr‘.‘--
deoadmenis of oihéi’ bodleg beit statulonr or Consln,ultonai unlsss such

exerciee of power is clearly authorized by Lhe act of. parﬂamen! ar the_\

3

re!evsn%'provisions of the Conshtunon From Ihls view point, Iet us examlp\e

=,

ihe opm:on ewpreseed by the \audntors whtch are’ reproduced in“the . -

impugried notice in the following terms;

\afﬁ..__

“(F) Ademw trative exnenses TS mmﬂ \zr‘mw ﬁ‘ﬁﬁ ‘F‘I‘i ;

200, a»m:m/- w WﬁT 9 RN aﬂmﬂ%‘ opfreateeT Gl vm
crma ‘*M ».0,58,990/- ae Tﬂ‘i“" "-‘u RERT AR LA H"tut
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(2,90,85,285+88,39,33,900X 8, €3,89,rc)= e, 42,093/~ ST
)

m@mi .716 s T4 E

€ 4y Marketing & l’romuuonal expense  dITE-do,20, ga, QOQ] il
7% 7 WAz Marketing TR, IR xﬁ‘swﬁmw
ST 2568 93 QOR 4TAT Ffirem s e P:omohonal expense
g, mmmw@mm e AT, T ¢ T mnzzm

ot

T UL TR m@w eTA CANER FAFT AT ?\—oaf{ﬂ?/b\o» tﬂﬁm e

s3/5e/2033 ew 7 NS zszr WIEH, 3383 G (G @7 -0V Y09
o s Q"\’-O\S‘%«.o CRIILT oTaren (0 S ien T ﬁﬂii
\msﬁ-r ﬂrﬁﬁwﬁmsﬁm wasﬁffﬁ*sega 5,00,00,000/- TSI,
@@, TG 30,20,8€,203-3,00,00 ooo}—- #,30,8¢,30%/- @°ﬁ ‘STTW?

> mmzvngwameqemauaﬁw«swmwmlm
IR ST Y858 90 ( ém} it qunrﬁ’r ﬁﬂ"”ﬁﬁﬂ ﬁmmﬁrmm
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(ﬂ) ST TR WY mﬁw wfst Balance Sheeta emffs Loan

fron: un-seeured AR sS ©,q3.00 oom‘- n agq -‘gooﬂ .zr:ov 0
GEG wmm\ J00h-30d0 ST AW ﬁr—mm o %em mem
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Operating) fca waratemast w0 (Non - Operaling) 03 'ffiﬁﬂﬂ
©,93,20, 000/- T/ Ree Ty T *rﬁtm 3, 0m,4b, A8 0/~ |
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{t-appears ffé'm the above opinion -éf‘:h'e suditors o¥the CAC th-gi'théy;hja'\fe-
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Vs acted: like i
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concerned assessing ofhcer allowed some expenses and did not treat some.
) s

expenses as commissions, the local office of ‘the: CAC has - expraged the~

—

opinion that the DCT should have treated" those expenses as ‘commission,
i Ao

-« e s p—— -

On the other hand. when some marketing and .promotional expenses were
N allowsc zs 2xpenses by the DCT, according to the local office of CAG, the s

Wl - e 7ok
sams. shouid Aave been u'eateci as commission and-as such advance

- s ~ -

{ : ' k;
come tax should have b2en deducted Iherefron “Thus, upon perusal of.

P, —_—

sush opinion of ths iocal office of the: CAG it appears: tha! ‘they were in fact >

e

ot conduciing an-audit but ‘Wwere performmg {he funchons of -either the

e RN AR S S
SRS

; Commissioner of Tax or Inspeclmg Jomt Co

e e AT Sy Sy

)

roi nance, Under no cnrcumsta..ses suc OV

be allou\red bu chsq Ccur{ e

T T ——

Court is of the view that. on the above r'nen!idhed “two aspeété. ‘the
2 v-\ . . 34 : : ) 3 ‘.K
impugned proceedings as initiated vide impugned. [iOIiEE under Section 120 e

ofthe said Ordinance suffer from lack-of. jurirsdic_t_ion' and ag such-the samie
cannot stand in the eye of iaw,\Conseqqently,-_a_ﬁy.h;:jons_ ‘pursuan[ to the

T, said impugned notice can also not stand in the eyerof law. Accordingly: we -
. : i3 7 : _ ¢

find.merit in the Ruie and as such the same should be made absalute.
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o in the reault, the Rula.is’ mac'e absolute. Thus the mpugned notice. dated
08.03.2016 {Annexurs-A) and 30y proceeding pursuant to the “same. are

to oe without lawfui authority and of no legal effect,

p—

declara

m Tt o Bt
~ommunicate this.
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(Shc:kh Hassan Anf J) : LR
[ agree. -
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